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IntroductionIntroduction

The anarchic nature of the international system has long been considered a “problem” for international law. If there exists no

authority higher than the state, why do governments ever abide by the pacts they make with each other? As Keohane (1984:99)

notes, “The puzzle of compliance is why governments, seeking to promote their own interests, ever comply with rules” that are

not in their immediate self-interest. Similarly, Franck (1988:705) muses, “The surprising thing about international law is that

nations ever obey its strictures or carry out its mandates.”

International law has puzzled scholars and policy makers for centuries. Is international law really “law”? When do – and don't –

states comply? Who enforces international law, and why should governments expect their cooperation partners to abide by their

commitments at all? If we do observe compliance, what – if anything – does this tell us about the usefulness of international law

as a tool for effecting real changes in state practice? This essay engages these and related questions, drawing chiefly from the

political science literature, but also from scholarship in international law, economics, and political philosophy.

Understanding the “compliance and enforcement” debate is in part an exercise in definitions. Introductory textbooks often define

(public) international law as a body of rules that govern relations between states – and, in some cases, between other legally

recognized international actors. Certainly, this includes written international agreements such as treaties, memoranda of

understanding, etc. But are norms and customs also part of international law, when not codified in written form? Many contend

that they form a critical component of the international legal framework, and indeed lawyers often appeal to standards of conduct

enshrined in customary international law in court (see, e.g., Paquete Habana 1900). Yet, the bulk of the political science literature

on compliance is concerned with written agreements. As a result, although we employ the more expansive definition of

international law throughout, most of the discussion focuses on written agreements. Later in the essay, we consider why this

scholarship has not explored norms and standards as extensively, and what might be gained by doing so.
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Compliance is defined here as the degree to which state behavior conforms to what the agreement prescribes or proscribes. This

is straightforward enough, but it is important to differentiate compliance from effectiveness – the degree to which the agreement

has an impact on state behavior. (See also Young [1994] and Shelton [2000] for an insightful discussion.) It is possible for a state

to abide fully by the terms of the agreement, but for reasons that have nothing to do with the agreement itself. For instance, a

technological innovation that would have come about regardless of ratification status may induce a state to reach a prescribed

emissions target for some pollutant. Conversely, a state may have a dismal compliance record, but the agreement may

nonetheless be somewhat “effective.” That is, emissions may far exceed the target but may nonetheless be lower than they would

have been in the absence of an agreement. As we will see, this is not simply a debate about semantics. Understanding the causal

effect (or lack thereof) of international law on state practice is a complex task, theoretically and methodologically.

Finally, enforcement is the existence of sanctions or some material consequence in the event that noncompliance occurs. As we

will see subsequently, the challenge here lies not so much in agreeing on a definition, but in identifying where (if anywhere) the

sources of enforcement lie. Because there is no overarching authority to enforce international law, some contend that

international law is not really law at all. Others maintain that the sources of enforcement simply reside elsewhere – in domestic

institutions, reputation, reciprocity, etc. This essay also overviews this debate.

This essay is organized as follows. The following section overviews some of the foundational works in the compliance and

enforcement debate. Coverage is not exhaustive. Rather, we focus on a few works that are particularly useful for framing the

debate. We initially consider scholarship from 1945 to approximately 1980, while also drawing from three older works that

provide important insight. The remainder of the essay focuses on the literature from the 1980s to the present. Although it would

be arbitrary to designate any particular year a “turning point,” an important shift did come about in the 1980s, as more and more

scholars focused their attention on how and when international cooperation was possible (see Axelrod 1984) and what role

international regimes played (see Krasner 1982). The third section grapples with the question of who or what enforces

international law, and how this relates to compliance. Next, we discuss some of the challenges to the enforcement–compliance

link, bringing together a diverse group of scholars, all of whom express some skepticism about the notion that more

enforcement can make international agreements more effective. In this context, we also explore the burgeoning literature on

flexibility.

Throughout, examples are drawn from the qualitative and the quantitative literatures, though the emphasis lies more heavily on

the latter. This is not to suggest that non-quantitative approaches are less valid; simply that much of the recent scholarship in

this area is quantitative. Previous reviews provide good overviews of earlier, predominantly qualitative, literatures. In this optic, in

addition to considering what important advances have taken place in the compliance literature and discussing interesting areas

for future research, the conclusion also considers the benefits and drawbacks of this “quantification” of the study of international

law.

The Politics of Compliance and Enforcement:  FoundationsThe Politics of Compliance and Enforcement:  Foundations

The question of when leaders should comply with their international commitments has interested scholars and practitioners for

centuries. For Machiavelli (1532: ch. XVIII), “a prudent Prince neither can nor ought to keep his word when to keep it is hurtful to

him and the causes which led him to pledge it are removed.” These principles – that governments should not comply when it is

no longer in their interest or when conditions change – have carried forward to more recent literatures and indeed inform the

modern international legal principle of rebus sic stantibus. In sum, he advises, if humans were honest and kept their promises,

then the Prince also should do so. But they do not, and so the Prince would be foolish to abide by his commitments – indeed he

would receive the sucker's payoff. Ultimately, this is an argument about reciprocity. For Machiavelli, human nature precludes

reciprocity from providing a successful mechanism for ensuring that governments abide by their promises. As we will see later,

more recent scholarship also looks to reciprocity, but in some cases contends that it can provide a reliable mode of enforcement

that pushes states to comply.

Grotius (1625/2004) expresses a very different perception of international law. The pacts that leaders sign with one another, he

argues, are to be respected and fulfilled in good faith. This tenet forms the fundamental modern-day international legal principle

of pacta sunt servanda. Grotius discusses at least three reasons why international pacts should be obeyed. First, they are legally

and morally binding. This principle is firmly rooted in Grotius's belief (Prologue 15) that “It is a rule of the law of nature to abide

by pacts” (see also Book II.16.1). Second, international agreements are established by mutual consent. Their voluntary nature

makes them legitimate and binding. Third, and perhaps most interesting for subsequent IR theories that emphasize the “shadow

of the future” (e.g., Axelrod and Keohane 1986), compliance is generally in states' long-term interests. Indeed, “the state which

transgresses the law of nature and of nations cuts away also the bulwarks which safeguard its own future practice” (Prologue 18).

Grotius does attach certain exceptions to the principle that states should comply with the law, for instance when the contract is

concluded under illegitimate circumstances or when the other party engages in large-scale noncompliance. Overall, however, the
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concluded under illegitimate circumstances or when the other party engages in large-scale noncompliance. Overall, however, the

principles of natural law, mutual consent, and long-term interests imply for Grotius that states should abide by their

commitments.

Hobbes's (1651) ideas regarding sovereignty, the state of nature, and mutual contracts have important implications for how we

understand compliance and enforcement. On the one hand, the evolution of the sovereign nation-state is, at least in theory,

good news for interstate relations. Indeed, in addition to escaping a “solitary, poor, nasty, brutish, and short” life in the state of

nature (ch. XIII) and gaining the ability to direct activities toward the common benefit, individuals also receive protection from

other states when they turn over power to a Sovereign. This leads directly to important principles that underpin the modern

state-system and modern international law, such as sovereignty and non-intervention. For Hobbes, these are critical to ensuring

peace with other states. On the other hand, several of Hobbes's premises are deeply troubling for international law. Even if we do

not accept the notion that the international system is analogous to Hobbes's state of nature (see Keohane 1984), the lack of an

overarching authority to enforce international law is problematic. Indeed, Hobbes claims, “covenants, without the sword, are but

words and of no strength” (ch. 17); “Where there is no common power, there is no law” (ch. 13). In this view, the lack of an

“international Leviathan” means not only the international law is ineffectual; it also implies that international law is not really law

at all.

Can international law really be considered law at all? If we employ an Austinian definition of law – i.e., a command given by a

Sovereign, backed by the threat of sanctions – then it is clear that international law is not law. Many question this definition,

however. Hart (1961) argues that it is not the existence of a central enforcer that distinguishes a legal system, but rather the

union of primary rules (defining what is and is not allowed) and secondary rules (rules about rules). Ultimately, in his view,

international law is “sufficiently analogous to law” to be considered as such (Hart 1961:231), while Bull (1977) concurs that

although the lack of an overarching enforcer has important implications for the efficacy of international law, the latter should

nonetheless be considered law. The reason, ultimately, is that those who use it –national and international courts, diplomats, and

politicians – believe that these rules have the status of law. Morgenthau (1948:255), too, accepts that international law is law,

stating, “to deny that international law exists at all as a system of binding legal rules flies in the face of all the evidence.”

However, Morgenthau (1948) continues, accepting that international law exists is not equivalent to declaring that it is effective.

Here, international law encounters two “problems.” First, although many scholars from diverse backgrounds concur that states

generally abide by their international legal obligations (see Morgenthau 1948; Bull 1977; Henkin 1979; Fisher 1981), high levels

of compliance may tell us little about the impact of the law per se. For Morgenthau, most accords simply articulate identical or

complementary interests. As such, compliance is mostly coincidence: states abide because it is in their immediate interest to do

so. Bull concurs that respect for international law itself is not generally the driving force behind compliance. Nonetheless, he

disagrees with Morgenthau, maintaining that international law can make important contributions to international order by laying

out basic rules of coexistence, enabling states to signal intentions, and providing reassurance about future policies.

A second “problem” for international law is that in the absence of an overarching enforcement authority, sanctions are

decentralized and often based on self-help. For Morgenthau (1948:266), this is a very primitive legal system (and one that

differs radically from domestic law), for it places the right to enforce the law in the hands of the victim. Enforcement is uneven in

at least two respects: (1) grave transgressions may attract no response whereas minor noncompliance may solicit severe

sanctions; and (2) the strong are much more likely than the weak to escape reprisals. Enforcement, then, is not a matter of

international law but of national interest and the distribution of power. Many perceive this interpretation as inaccurate. For some,

it overstates the gap between domestic and international law: a number of domestic rules lack explicit enforcement mechanisms,

whereas several international rules are interpreted if not enforced by international bodies. A more accurate portrayal, then, may

come in the form of a spectrum of centralization rather than a dichotomy (Bull 1977). For others, the real problem with

Morgenthau's interpretation is that it relies on a far-too-narrow understanding of enforcement (Henkin 1979; Fisher 1981).

Enforcement of international law may not look the same as enforcement of domestic law. It is certainly not as centralized and it is

rarely as systematic. Yet, for many scholars, decentralization does not mean that mechanisms for compliance are completely

absent (Young 1979). We turn to these in the next section.

Who  (or What)  “Enforces”  International  Law?Who (or What)  “Enforces”  International  Law?

The question of how international law is “enforced” – i.e., how noncompliance can carry sanctions or some material consequence

in the absence of a centralized enforcement authority – is at the core of many key debates in the literature. This section

discusses some of the chief mechanisms: coercion, reciprocity, reputation, and domestic institutions.

(International) Coercion(International) Coercion

At times, enforcement occurs because one party has a substantial enough interest in another party's compliance that it is willing
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At times, enforcement occurs because one party has a substantial enough interest in another party's compliance that it is willing

to coerce. Not surprisingly, coercion is primarily the tool of the powerful (Goldsmith and Posner 2005). Yet two considerations

are of note here. First, coercion can be negative or positive. It can entail punishments such as trade sanctions, decreases in

development assistance, or even military intervention; but, alternatively, it can consist of rewards like increased aid or conclusion

of an international agreement. Hafner-Burton (2005), for instance, demonstrates that governments that care about human rights

practices in other countries have in certain cases used the “carrot” of participation in preferential trade agreements to induce

better human rights outcomes. Second, actors other than states – particularly international organizations (IOs) – can engage and

have engaged in coercion. Lebovic and Voeten (2009), for example, find that the World Bank has reduced aid to countries when

the UN Human Rights Commission explicitly criticized noncompliance with human rights standards. NATO military intervention,

though rare, is a well-known form of IO coercion. Work by Schimmelfennig et al. (2003) combines both of these factors (a focus

on rewards and involvement of actors other than states), examining European Union (EU) democratic conditionality and its

function as “reinforcement by reward.”

For scholars such as Morgenthau (1948), of course, when enforcement of international law does occur, it is generally through

coercion. The previous section discussed some of the problems this raises, but there are additional problems. The first is that of

renegotiation-proofness: if a punishment is too costly to dispense, parties cannot credibly commit to imposing it and the

agreement is not self-enforcing (Barrett 1994). Renegotiation is more likely to be a problem in the case of reciprocity (see

below), but it can also pose a limitation for coercion. A second problem concerns the involvement of IOs in enforcement. In some

cases, key actors may disagree on the desirability of responding to noncompliance. In others, enforcement may be in the

collective interest of all, but each member may face incentives to free-ride. For these reasons, multilateral coercion is often an

undersupplied public good.

ReciprocityReciprocity

Scholars have long understood reciprocity to be a vital engine of compliance in international law. Here, we employ Keohane's

(1984:8) definition of reciprocity: “exchanges of roughly equivalent values in which the actions of each party are contingent on

the prior actions of the others in such a way that good is returned for good, and bad for bad.” Axelrod (1984) demonstrates that

even when parties have an immediate incentive to defect, tit-for-tat strategies can be effective in promoting cooperation by

establishing a direct connection between an actor's present behavior and expected future payoffs. Applying this premise to treaty

compliance specifically, the intuition is straightforward: if both parties gain from mutual compliance over mutual noncompliance,

and parties will reciprocate their partners' noncompliance by also reneging, then the threat of reversion to the no-agreement

status quo prevents either party from reneging in the first instance (Guzman 2008).

Many conditions must hold for reciprocity to ensure mutual compliance. Most obviously, reciprocal noncompliance must harm

the party that originally reneged. This is often true for behaviors that generate cross-national externalities (e.g., trade barriers,

pollution). Human rights abuses, in contrast, generally do not create cross-national externalities (Moravcsik 1999). The Swedish

government may be outraged by how Saudi women are treated, but it cannot induce Saudi Arabia to comply with its related

human rights treaty obligations by threatening to mistreat Swedish women. Players, moreover, must be able to identify and focus

retaliation on parties that renege (Keohane 1984). This is difficult when it is easy to mask noncompliance (because of obvious

detection problems) and/or as the number of players increases (because it is more difficult to detect violations, collective action

problems become more acute, and it may be impossible to target retaliation when numerous states are involved).

The shadow of the future also must be sufficiently long that the long-term benefits of mutual cooperation outweigh the short-

term benefits of mutual reneging. If it is not, the incentive to abide by commitments disappears: as soon as one party reneges,

this leads to a feud of reciprocal noncompliance and the shadow of the future “burns up” (Axelrod 1984). Axelrod and Keohane

(1986) argue that whereas actors have reason to anticipate that economic relations will continue for an indefinite period of time,

the possibility of preemptive war can make the shadow of the future less certain in security affairs. Finally, there must be

sufficient incentives to punish defectors (Axelrod and Keohane 1986). This requirement proves particularly problematic. Imagine

that state A reneges but then reaffirms its dedication to the agreement, promising to comply in the future. B would like to

threaten retaliation in order to compel A to comply, but this threat is not credible, as there is a common incentive to return to

mutual compliance (which Pareto-dominates mutual defection). A knows this will happen, and hence has no reason to comply;

the agreement is not renegotiation-proof (Barrett 1994; Guzman 2008).

Quantitative studies of compliance reciprocity are very limited in number, but provide particularly keen insight into the power and

limitations of reciprocity as a method of enforcement. Morrow (2007) examines the laws of war, finding that mutual ratification

strengthens reciprocity and so produces higher overall compliance through joint deterrence. This can be a double-edged sword,

however: if noncompliance occurs, cooperation can break down more quickly because reciprocity is more effective when both

parties have ratified. Moreover, he finds, “noisier” issue-areas (e.g., those where it is easier for individual soldiers to commit

violations, making it unclear whether non-compliance was intentional) make enforcement through reciprocity more difficult.
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ReputationReputation

As Henkin (1979:52) notes, “Every nation's foreign policy depends substantially […] on maintaining the expectation that it will

live up to international mores and obligations.” Why might a reputation for honoring legal commitments matter? For some, the

answer is that reputation can have real material consequences (see below for perspectives that emphasize the normative

dimensions of reputation). A reputation for keeping promises, for instance, can make it easier for governments to secure

cooperation in the future and in other issue-areas. In contrast, a reputation for unreliability may well hinder cooperation because

promises to abide might appear non-credible (Keohane 1984; Guzman 2008). Moore (2003) argues that compliance with

international human rights principles (including but not restricted to written agreements) signals a state's willingness to restrain

present use of power in the interest of long-term benefits – a desirable characteristic for a cooperation partner. The

repercussions of a good or bad reputation are not necessarily limited to interstate relations. Simmons (2000), for instance, argues

that governments comply with Article VIII of the International Monetary Fund (IMF) at least in part because they want market

actors to perceive them as trustworthy in their commitments to protect property rights. Although he is not interested in

international legal obligations per se, Farber (2002) maintains that entrenchment of human rights protection can provide

valuable signals to international investors about a government's willingness to limit the scope of its power.

Ultimately, operation of the reputational mechanism faces several challenges. We focus here on the most notable (see Keohane

[1997] and Downs and Jones [2002] for a more thorough treatment). First, noncompliance with one agreement must create a

reputation for untrustworthiness more broadly, which in turn must carry some cost (Keohane). The costs may be incurred in

future interactions in the same issue-area, or in other issue-areas. Recent research by Gibler (2008) supports the argument that

a reputation for respecting international legal commitments affects states' ability to conclude similar agreements in the future: he

finds that governments that respect (violate) their alliance commitments in the past are more (less) likely to find alliance partners

in the future. Whether noncompliance affects a state's reputation in other issue-areas is more debatable. Returning to our

human rights example, Sweden is unlikely to view Saudi Arabia's failure to abide by the human rights agreements it has ratified

as evidence that it will be an unreliable World Trade Organization (WTO) partner. The reason, as Downs and Jones explain, is that

the sources of compliance costs are unrelated. To the extent that governments are able to “compartmentalize” their reputations

(Fisher 1981:130), then, reputation may not carry well across issue-areas. However, see Guzman (2008:100–6) for a skeptical

treatment of the view that reputation can be fully compartmentalized.

A second challenge is that reputational concerns do not always weigh in favor of obeying the law. States may desire a reputation

for keeping their international legal promises, but they may also want a reputation for toughness, defending friends, or looking

out for their interests (Keohane 1997). If these reputational considerations conflict, the pro-compliance approach may not

prevail. For example, as Keohane points out, rather than reducing its influence as a result of a damaged reputation, the US's

failure to fulfill its financial obligations to the UN seems to have given the US additional leverage. A third challenge is that,

because the reputational mechanism ultimately requires other states/actors to be aware of noncompliance and to view it as a

sign of untrustworthiness, governments may attempt to mask their noncompliance or may develop strategies or legal arguments

to justify it (Keohane).

Assessing the impact of reputation empirically, particularly in a large-N setting, is complex. Gibler's (2008) findings (discussed

above) could be interpreted as providing support for a reputational mechanism, but alternatively they could indicate that certain

states have an underlying preference for respecting and forming alliances –for normative reasons or indeed for reasons that have

nothing to do with reputation. Tomz (2008) takes a novel approach, relying on experiments embedded in interviews with

individual voters and policy makers. He finds that both groups are substantially more likely to oppose policies that would

contravene international law than to oppose the same policies if they did not violate the law. A follow-up questionnaire with the

policy makers revealed that 59 percent believed that violating a written agreement would cause more reputational damage than

breaking an oral agreement; 36 percent felt that both would cause reputational harm. Only 5 percent believed that

noncompliance would be of no reputational consequence. Interestingly, Tomz's results also uncover some of the limits of the

reputational mechanism: if the material or moral case for noncompliance is sufficiently compelling, he finds, large proportions of

voters and policy makers support violating the law.

Domestic InstitutionsDomestic Institutions

Other scholarship emphasizes the important of domestic institutions in promoting compliance. Here we focus on the two most

commonly emphasized sources of domestic enforcement: elections and courts. (See Martin [2000] and Mansfield et al. [2002] for

insight into the credibility of democracies' international commitments more generally.) The electoral mechanism functions as

follows. If a state makes an international legal commitment and then reneges, citizens concerned with compliance may wish to

punish the leaders. This is easier to accomplish in democracies, as elections provide a relatively costless means of punishing

leaders (i.e., removing them from office). Fear of such punishments, scholars argue, deters democratic leaders from breaking
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leaders (i.e., removing them from office). Fear of such punishments, scholars argue, deters democratic leaders from breaking

international agreements in the first place (McGillivray and Smith 2000).

Quantitative studies of the link between democracy and compliance yield mixed results. Leeds (2003) finds that democracies are

more likely than non-democracies to respect their alliance commitments; Neumayer (2005) finds, with some exceptions, that

democratic states are more prone to comply with the human rights agreements they have ratified, particularly when civil society

is strong. Other scholars find a negative relationship between democracy and compliance. Busch (2000a), for example, finds that

democracies comply less with adverse General Agreement on Tariffs and Trade (GATT) rulings than do non-democracies.

(However, he also finds [Busch 2000b] that democracies are more likely to achieve resolution through concessions at the

consultation stage, which may suggest that it is the particularly recalcitrant democracies that escalate.) Similarly, Simmons's

(2000) results indicate that democracies are less likely to abide by their commitments to Article VIII of the IMF Treaty.

Here a critical question is why one would expect citizens to punish leaders for reneging on an international commitment. In

McGillivray and Smith's (2000) model, citizens do so because the other state has suspended cooperation in reaction, and the

citizens desire to have cooperation restored. But what if the external reaction does not induce the entire citizenry to punish the

leader (e.g., because the withdrawal of cooperation is not costly to all or to the plurality)? In other words, what if the electorate

does not suffer uniformly from noncompliance?

Recent scholarship tackles these questions. Gartzke and Gleditsch (2004) maintain that if an international legal commitment is

unpopular domestically, democratic leaders will find it more difficult than their non-democratic counterparts to disregard public

sentiment. Particularly in international crises, they argue, democratic cycling often makes democracies less dependable partners.

Consistent with this argument, Gartzke and Gleditch find that democracies are less likely than non-democracies to respect

alliance obligations by intervening when allies are at war. For Dai (2006), the answer to the above questions depends, ultimately,

on the political attributes of competing interests. Whether democratic institutions enhance respect for international law depends

on whether the groups that carry political leverage and informational advantages support or oppose compliance. Her

examination of the 1985 Sulfur Protocol (Dai 2005) reveals that compliance is highest in countries with high domestic

environmental activism and high citizen knowledge of the problem. Although this analysis does not tell us whether these

relationships differ depending on electoral institutions, it does provide important evidence that political influence and

information are critical elements in the compliance decision.

Other research on domestic institutions emphasizes the role of judicial systems in promoting state adherence to international

obligations. Slaughter (1995) argues that in a world of liberal states, enforcement of international law through domestic courts

(as opposed to more “traditional” means such as coercion, reciprocity, and reputation) would be more prevalent. Ultimately, this

would lead to more efficient functioning of the law. First, because courts in these countries have the authority to review

government (in)action and to deem it inconsistent with existing law, there would be greater mutual trust that governments would

be held to the terms of the agreement. Second, because liberal states guarantee a number of individual rights, and citizens can

challenge government (in)action legally, private parties would in some circumstances have incentives to use domestic courts to

enforce international law. This should lead to greater compliance.

Alter (2001) examines the European context, arguing that national courts' acceptance of the supremacy of European law created

important links that increased incentives to abide by European law. Similar to Slaughter's argument, she maintains that this

process empowered subnational actors to police national compliance with European law (of course, the European Court of

Justice's ability to hear cases created an additional mechanism through which citizens could promote enforcement). Kim and

Sikkink (n.d.) argue that domestic human rights trials can serve as engines of compliance with human rights principles because

they impose real material costs (see the next section for a discussion of the role of normative pressures). Even controlling for

endogeneity, they find that transitional regimes that have held trials subsequently have substantially better human rights

practices than do those that have not held trials. Although this finding does not tell us about compliance with international legal

obligations per se – the authors do not consider the legal status of relevant international agreements – it does provide important

evidence that domestic legal proceedings provide a mechanism for holding leaders accountable for abuses. This could

subsequently be tied to questions of adherence to international human rights agreements.

Research on human rights is particularly pertinent in this regard, as most scholars concur that domestic constraints supply the

chief sources of enforcement (Hathaway 2007; Simmons 2009). Hathaway concurs with the above scholars that when powerful

actors can use domestic courts to hold governments to account, international legal obligations are more meaningful. Consistent

with this idea, there is fairly substantial evidence that whereas democracies tend to comply with their international human rights

obligations, non-democracies have relatively disappointing compliance records (Hathaway 2002; Neumayer 2005; Hafner-Burton

and Tsutsui 2007; von Stein 2008). Yet, some argue, the fact that these obligations have the potential to constrain democratic

leaders also means that the former are more costly in these countries. As a result, the very states whose behavior might be

altered by the legal commitment –democracies with poor human rights practices – are among the least willing to join (Hathaway

2002; von Stein 2008). Consistent with this interpretation, scholars have in many cases found that whereas democracies that
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2002; von Stein 2008). Consistent with this interpretation, scholars have in many cases found that whereas democracies that

respect human rights ratify readily, those with poor practices refrain from committing (Hathaway 2002; Hafner-Burton and Meyer

2008; von Stein 2008). Among non-democracies, findings are significantly more mixed but never support the argument that

those with better human rights ratify more readily (see also Vreeland 2008; Simmons 2009). We return to this question in a

broader context in the next section.

Zürn (2004) questions the idea that centralized coercion like that observed in a national context is necessary or even desirable

for compliance to occur. Legal hierarchy and institutionalized monitoring and sanctioning, he argues, can develop effectively at

the supranational level and indeed are more important determinants of compliance than is the shadow of material coercion (Zürn

2004:32). Interestingly, he and his coauthors find that compliance with various regulations is better at the EU level than in

relations between individual German Länder.

Linking Enforcement to Compliance:  ChallengesLinking Enforcement to Compliance:  Challenges

Thus far, our discussion has focused chiefly on how enforcement can enhance compliance. This provides an incomplete view of

the literature. Here, we consider two alternate perspectives. The first maintains that states abide by international law for reasons

other than expectations of enforcement – most notably, because of “managerial” considerations, the impact of ideas and norms,

and/or concerns about fairness and legitimacy. The second perspective emphasizes that enforcement can be problematic in that

it may deter states from participating in international agreements with which they anticipate difficulty complying. These two

approaches differ in important ways, but they share a common perception that enforcement can in some circumstances be

problematic for the effectiveness of international law.

States Comply  for Reasons Other than  Expectations  of EnforcementStates Comply  for Reasons Other than  Expectations  of Enforcement

The “Managerial”  PerspectiveThe “Managerial”  Perspective

Unlike much of the literature discussed in the previous section, Chayes and Chayes (1991; 1993) do not believe that expectations

of enforcement are the driving force behind states' respect for their international legal commitments. What, then, explains

compliance? For these scholars, a critical starting point is the belief that states have a general propensity to comply. This does

not mean that they always do so; nor does it imply that all domestic actors favor compliance. But the fundamental principle that

states are bound only by their own consent implies that the rules to which governments commit are generally in their interest.

This has a critical implication: from the managerial perspective, compliance problems do not usually result from a deliberate

decision to breach an agreement. Rather, failure to abide is generally attributable to agreement ambiguities, capacity limitations,

and/or significant social/economic changes over time. In this context, Chayes and Chayes (1993) argue, enforcement/punishment

may be ineffective or even counterproductive (see also Young 1994). Instead, noncompliance should be “managed” through

more transparent agreement design, dispute resolution, and technical/financial assistance.

Arguably, the managerial perspective has gained the most traction in the area of international environmental law, where scientific

expertise and technology are often critical. Haas (1989) examines the Mediterranean Action Plan, arguing that it has been

relatively successful because ecologists and marine scientists – forming an “epistemic community” – were able to set the

international agenda and to convince their home countries to support pollution control measures. These experts did not focus

primarily on promoting stronger enforcement measures. Instead, they emphasized learning by persuasion: in addition to

providing technological knowledge, they articulated to officials a convincing argument about the need to address the problem.

Mitchell (1994) does not deny the importance of enforcement mechanisms. However, he maintains, agreements that hamper

states' ability to disobey in the first place are likely to be much more successful. His study of two oil pollution control regimes

reveals that the “equipment standards” regime was substantially more successful than the “discharge” regime. The former

promoted greater transparency (through a number of measures, including a smaller number of transactions and locations to be

monitored) and also “front-loaded” enforcement in some sense, by empowering classification societies, insurance companies,

and flag state governments to withhold, ex ante, certificates needed to conduct international trade for noncompliant ships.

Do the relatively high level of compliance and the fairly limited attention to formal enforcement measures imply that international

law is effective? Are they “good news about cooperation” (Downs et al. 1996)? Downs et al. express skepticism, arguing that the

managerial school's findings suffer substantial endogeneity and selection problems. In summary, they argue, the managerial

school's findings suggest that states are only signing/ratifying agreements that require minor departures from what they would

have done in the absence of an agreement. We discuss this perspective later in this section.

Norms  and IdentityNorms  and Identity

Another body of research emphasizes that norms and identity have a critical impact on the choices leaders make – more critical,
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Another body of research emphasizes that norms and identity have a critical impact on the choices leaders make – more critical,

according to some, than cost–benefit calculations and expectations about enforcement (Jepperson et al. 1996; Koh 1997). State

decisions, in other words, are motivated by a “logic of appropriateness” as much as, or perhaps more than, they are driven by a

“logic of consequences.” When leaders make decisions, they grapple with the questions of what their identity is, and what course

of action would be consistent with the norms of appropriate behavior for that identity. Of course, how states develop and define

identities, and how standards of behavior affect compliance, is a complex matter. We focus here on some of the key

hypothesized mechanisms.

Koh (1997) and Thomas (2001) emphasize the importance of repeated interaction with other states and transnational actors,

which can incite leaders to reflect on what their state's identity is and what behaviors are consistent with that identity. Moreover,

Koh argues, recurrent transnational interaction generates behavioral norms that parties gradually integrate into their domestic

legal systems. This process of reconstituting interests and even identities, and enmeshing them in domestic institutions, can

enhance compliance. Risse and Sikkink (1999) discuss a similar process, though they focus more on domestic practices generally

and less on legal institutions per se. Others emphasize the process by which norms become widely accepted or even “definitional”

to a particular identity. Finnemore and Sikkink (1998) argue that governments care about the perceptions of others; social

pressure from other states, nongovernmental organizations (NGOs), etc., can play a critical role in promoting widespread

acceptance of and respect for a norm. For others, international conferences can play a critical role in promoting compliance by

providing new information and diffusing new norms (Haas 2002), and/or by revitalizing and linking international agreements with

particular identities (Wotipka and Ramirez 2008).

While much of the above literature focuses on how these mechanisms enhance compliance, there are also some who point out

that this need not be the case. Even states that are motivated by the desire to conform to a particular identity may find it difficult

to do so in practice. Alternatively, the socialization process may lead states to emulate others by ratifying, even when they do not

genuinely intend to improve practices (Finnemore and Sikkink 1998). Yet as Thomas (2001) argues, “insincere ratification” (e.g.,

where states participate in an international agreement because they believe they can gain legitimacy without having to follow

through with compliance) can have unintended consequences. He maintains that whereas many Eastern Bloc countries viewed the

Helsinki Final Act as an empty commitment, the norms it upheld ultimately undermined Communist rule and helped pave the way

for peaceful transition to democracy.

What does this focus on norms and identity bring to our understanding of compliance? Most importantly, it draws our attention

to determinants of compliance that other literatures have often neglected. Indeed, although normative and ideational concerns

have long informed the study of international relations (IR), dominant paradigms during the 1970s, 1980s, and 1990s generally

overlooked these factors (Finnemore and Sikkink 1998). The reasons for this have been a topic of debate. For some, normative

research is problematic because it rarely makes claims that can, even in principle, be found empirically invalid (Moravcsik 1999).

Others counter that the move away from norms and identity came about not because of an incongruence between normative

research and social science principles, but because scholars –influenced by behavioralist and then economic approaches –

privileged behaviors that could be easily measured (Finnemore and Sikkink 1998).

Recent compliance research has made greater efforts to predict under what conditions norms and identity will matter, clearly

specifying causal mechanisms and empirical implications (see Checkel 2001). Scholars have begun testing normative claims in

large-N settings. Kelley (2007) examines the International Criminal Court (ICC) and bilateral nonsurrender agreements. (States

that are parties to the ICC and also sign nonsurrender agreements are undermining their ICC obligations.) While not denying the

importance of state interests, Kelley argues that many governments based their decisions chiefly on normative considerations

such as affinity for the court itself and the pacta sunt servanda principle. She finds that democracies, states that identified

themselves as the strongest supporters of the ICC, and states with deep respect for the rule of law are less prone to sign

agreements that undercut their ICC commitments. These findings, she argues, provide support for the contention that ideas and

norms played an important role in the decision whether to respect an ICC obligation.

Kim and Sikkink (n.d.) argue that in addition to imposing real material costs, domestic human rights trials are also highly public

symbolic events that convey and dramatize norms. Separating these differential effects – the material and the normative – is

difficult. The authors offer an interesting solution. Unlike domestic trials, trials in neighboring countries and truth commissions

do not materially affect a leader's incentive to respect human rights. Rather, they operate chiefly though normative/socialization

processes. Hence, Kim and Sikkink maintain, neighboring country trials and truth commissions offer an opportunity to assess the

impact of norms independent of material considerations. They find that these more normative channels also exert an independent

impact on human rights outcomes. Interests matter, but so too do norms.

A dialogue between scholars emphasizing the material implications of noncompliance and those emphasizing normative

implications is underway, but a number of questions remain. Much research argues and finds that both costs and norms matter

(see Kelley 2007; Morrow 2007; Simmons 2009; Kim and Sikkink n.d). There is nothing wrong with this – indeed, it would be

difficult to believe that one or the other never exerted any impact. But it does leave open an important question: which matters
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difficult to believe that one or the other never exerted any impact. But it does leave open an important question: which matters

more for compliance, and under what conditions? Another challenge lies in operationalization of concepts. Variables used in the

literature often seem to gauge more than one mechanism. Countries that respect the rule of law, for instance, might exhibit

deeper respect for the ICC commitment for normative reasons. Alternatively, they might do so because domestic enforcement

tends to be more robust in these countries, making policy reversal a potentially more costly proposition. This is not to suggest

that a “paradigm war” is or should be on the horizon (Fearon and Wendt 2002), but scholarship would benefit from more

discerning measures.

Legitimacy  and FairnessLegitimacy  and Fairness

For Franck (1988:706, 712), a rule is legitimate when those to whom it is addressed believe it has come into being and is applied

in accordance with right process. This consists of four elements:

1. Determinacy: the law clearly communicates what behavior is permitted and what is prohibited;

2. Symbolic validation: the rule communicates authority by rituals and other formalities;

3. Coherence in the text of the law and in its application: the law relates in a principled manner to other rules in the same

system, and like cases are treated alike in their application;

4. Adherence to a normative hierarchy: the rule is “made within the procedural and institutional framework of an organized

community” (Franck  1988Franck  1988:752) rather than in an ad hoc fashion.

When a rule fulfills these criteria, it exerts a “compliance pull” independent of the material conditions that affect state practice.

Critics charge that in holding that legitimacy rather than justice is the chief goal of the international legal system, Franck (1988)

favors procedural regularity and adherence to the rules even if the latter are immoral and/or unjust (Tesón 1992). Franck's

(1995) subsequent work on fairness is in part an effort to address this question (Koh 1997). A rule's fairness, he argues, depends

on two factors. First is the substantive element: a rule is fair if it meets parties' expectations of justifiable costs and benefits

(essentially a Rawlsian notion of distributive justice). Second is the procedural component: a rule is fair if it is legitimate (as

defined previously). These elements are often in tension, but fairness “is the rubric under which this tension is discursively

managed” (Franck 1995:7). Here, he emphasizes the process of discourse, reasoning, and renegotiation; rules and decisions

reached through this process are more likely to be fair and hence more prone to elicit compliance.

Arguments about the impact of rules' legitimacy and fairness on compliance are appealing on a number of levels (Schechter and

Bochenek 2008). Yet they leave several questions open. From both a theoretical and an empirical standpoint, legitimacy is

difficult to gauge independently of the compliance it is meant to explain. A rule's “compliance pull” is its index of legitimacy

(Franck 1988:712), but legitimacy also explains “compliance pull,” making the reasoning circular (Keohane 1997). Moreover, it is

unclear why and how the discursive process that underlies the fairness mechanism makes rules more obligatory (Koh 1997). (See

Abbott and Snidal [2000:428–9] for an insightful discussion on this question, however.) Empirical testing – via quantitative or

qualitative analysis – proves very difficult (but see Schechter and Bochenek [2008] for an application). Finally, Franck's arguments

beg the question: if legitimacy and fairness lead to compliance, why do governments not always create “legitimate” and “fair”

agreements?

Endogeneity  and SelectionEndogeneity  and Selection

Still others emphasize that high respect for international legal commitments and minimal enforcement are not necessarily “good

news” for international cooperation. Rather, this may indicate that states avoid creating/ratifying agreements that require “deep

cooperation.” (Here we use Downs et al.'s [1996:383] definition of the depth of cooperation: the degree to which the agreement

requires states to make departures from what they would have done in the absence of an agreement.) Sustaining deep

cooperation would require much more robust enforcement mechanisms because the incentive to cheat rises considerably as the

agreement becomes deeper. But enforcement is difficult: states are generally hesitant to accept centralized enforcement

measures (moreover, as we have already discussed, these face a number of problems), and decentralized measures may not be

powerful enough to deter parties from cheating. Anticipating this, states often settle for shallow cooperation, which requires

minimal enforcement but also induces little change in government behavior (Downs et al. 1996).

Hathaway (2007) and von Stein (2008) explore how these considerations affect state behavior when enforcement is not

particularly malleable – e.g., when domestic institutions are fairly likely to ensure enforcement. They argue that in such

situations, states are simply unlikely to join an agreement unless they are de facto relatively compliant. This is somewhat

troubling from a policy perspective, as it suggests that the very states whose practice could be altered by the commitment (i.e.,

those with low compliance but high enforcement) remain outside the regime. On the other hand, as von Stein (2008) points out,
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those with low compliance but high enforcement) remain outside the regime. On the other hand, as von Stein (2008) points out,

there may be some room for optimism: states that join an agreement not expecting to face enforcement pressures sometimes

undergo regime transitions. Under these conditions, one would expect heightened enforcement and therefore improved

compliance. (Another option in such circumstances is to exit the agreement. See Helfer [2005] for an interesting treatment.)

The “endogeneity and selection” argument faces at least three challenges. First, Keohane (1997) maintains, governments make

decisions to join international agreements at least in part behind a “veil of ignorance.” It is impossible to predict the future costs

of compliance and probability of enforcement with perfect precision. As a result, some states will find themselves party to an

agreement even when compliance is not “easy.” Pressures to respect the law may be strong enough to induce compliance.

Second, states join international agreements for a variety of reasons, only some of which relate to expectations about compliance

and enforcement. Imagine, for instance, that a government is considering acceding to an existing agreement into which the

original treaty negotiators incorporated provisions requiring fairly substantial changes in state practice and robust enforcement.

If the benefits of being part of that group are high enough, accession and compliance will nonetheless be worthwhile. Of course,

this situation may not present itself with great regularity – indeed, most examples that come to mind are from the European

context, which itself is relatively unique. Nonetheless, it provides at least a plausible set of circumstances under which selection

may not tell the entire story of compliance. A final critique is as follows. If we follow the “endogeneity and selection” argument to

its logical extreme, then international law simply embodies behaviors in which states were already planning to engage. Why, then,

do governments bother to create international agreements in the first instance?

Quantitative efforts to test and control for the “endogeneity and selection” argument have been fairly limited until recently, but

this is changing. Von Stein (2005) examines Article VIII of the IMF Treaty, using a Heckman model to control for selection effects.

She finds strong evidence of selection bias; once one controls for these selection effects, a commitment to Article VIII appears to

have little independent constraining power. Simmons and Hopkins (2005) question the use of this model on statistical grounds,

and instead propose controlling for bias using propensity score matching. Using this method, they find that a commitment to

Article VIII has a significant and sizeable impact on state behavior. Resolving this debate is difficult, as it requires agreement on

which statistical technique is most appropriate for the task – a question that is subject to much debate. (See also Mitchell and

Hensel [2007] for an application to contentious interstate issue claims.) Other research has employed an instrumental variables

approach (see Morrow 2007; von Stein 2008; Simmons 2009). Here, too, findings are mixed, and the use of this method raises a

number of questions.

Flexibility: Good News for Commitment and Compliance?Flexibility: Good News for Commitment and Compliance?

Research on flexibility in the design of international agreements may shed light on some of the above questions. States

considering creating and/or participating in international agreements often face uncertainty – about the future costs and benefits

of compliance, about domestic reactions, etc. One possibility, of course, is that states may simply avoid agreements unless

certainty about the future state of the world is relatively high. Yet, another outcome is possible: states may instead choose to

“insure” themselves against the possible negative consequences of uncertainty by creating more flexible agreements (Koremenos

2001; Koremenos et al. 2001; Koremenos 2005). Several scholars have argued that flexibility provisions such as exit and escape

clauses help mitigate concerns about uncertainty, thereby making states more willing to conclude and participate in international

agreements (Sykes 1991; Koremenos 2001; Koremenos et al. 2001; Rosendorff and Milner 2001; Helfer 2005; Koremenos 2005).

In some cases, scholars maintain, these mechanisms enable parties to negotiate deeper or broader commitments than would

have otherwise been possible (Sykes 1991; Rosendorff and Milner 2001).

Hence, flexibility provisions may go some way toward mitigating endogeneity and selection problems by helping states deal with

uncertainty about the future costs and benefits of compliance. But do these mechanisms lead to more effective agreements?

Here, concerns arise. Even if they do not preclude agreement creation/participation, fears that other states will use flexibility

mechanisms to free-ride on others may lead states to invest fewer resources in compliance (Helfer 2005). Moreover, in the

context of international trade, some argue that flexibility provisions such as antidumping measures undermine compliance by

legitimating protectionism (Finger 1992). Finally, flexibility provisions are potentially problematic for agreement effectiveness

because they redefine noncompliance. Under certain conditions, an action that under a non-flexible agreement would have been

considered a breach of the law is permissible, and is therefore less costly.

Estimating effectiveness in this context is difficult at least in part because the appropriate comparison is not [the flexible

agreement] vs. [the flexible agreement minus the flexibility provisions], but rather [the flexible accord] vs. [the accord that would

have emerged if no flexibility provisions had been permitted]. Estimating this counterfactual is challenging. Approximating what

compliance levels would have been under alternate hypothetical agreements is also difficult. Kucik and Reinhardt (2008)

undertake the most sophisticated analysis of this question to date, examining the use of antidumping measures under the

GATT/WTO. Controlling for endogeneity, they uncover interesting patterns. States with the capacity to use these flexibility

provisions are more likely to join the GATT/WTO than are states that lack the ability to use these measures. This finding is not

particularly surprising given what many scholars have posited about the relationship between flexibility and participation (but see
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particularly surprising given what many scholars have posited about the relationship between flexibility and participation (but see

Guzman [2008:153] for a more skeptical view). What is particularly interesting is the following finding: states with the capacity to

use antidumping provisions agree to, and implement, much deeper trade liberalization than they otherwise would. Of course,

debate about how best to control for endogeneity is inevitable, and an obvious question is whether the pattern Kucik and

Reinhardt uncover holds for other agreements. Nonetheless, this finding provides potentially powerful information on the

question of whether flexibility is good news for cooperation.

Concluding ThoughtsConcluding Thoughts

The compliance and enforcement literature has advanced considerably in recent years. We have a better – though admittedly still

incomplete – understanding of the mechanisms that underlie enforcement and compliance. Scholars are taking seriously the

proposition that states comply for reasons other than expectations of enforcement, which is leading to a richer understanding of

how international law works. Although the dialogue is nowhere near as extensive as many hope it will be, political scientists and

international legal scholars are talking to one another with much greater frequency about treaty design, compliance, and

effectiveness. This interaction was all but non-existent just 15 years ago (for exceptions, see Arend and Beck 1993; Slaughter

1995). Our empirical knowledge of compliance has grown substantially in recent years, through the application of case studies

and quantitative analysis.

Throughout this process, scholars have made choices about which questions and research tools to privilege. One example of this

is the “quantification” of the study of international law, a trend that is evident throughout this essay. This move has been

beneficial in a number of ways. The use of time-series-cross-national data has made it possible to move beyond the

idiosyncrasies of a particular time-period or country to make more generalizable assessments of how international law works. In

some cases, quantitative data have allowed comparisons across agreements and across issue-areas, a task that is typically more

difficult in a case-study framework. Cutting-edge regression techniques have made it possible to grapple with difficult

questions of endogeneity and selection bias.

At the same time, the quantification of the study of international law has notable drawbacks. As discussed earlier, extant

measures are at times unable to distinguish between different mechanisms. Scholars are taking this critique seriously, but much

work remains on this front. Moreover, debates sometimes come to focus on method rather than substance. To some extent, this

is understandable – if it is unclear what the “right” methodological approach is, the question needs to be addressed. Nonetheless,

the focus on method becomes problematic if it leads to a decoupling of methodological and substantive debates, or if it

substantially limits dialogue with scholars who rely on other research approaches or with the policy community. Finally, the

growth of quantitative research has not – for the time being, in any case – generated a consensus on most questions of interest

to scholars of international law (Hafner-Burton et al. 2008). Findings often vary by agreement, issue-area, and/or methodology

employed. Variability in findings, of course, can be of great interest to researchers. But if the substantive question at hand is

whether and how treaty compliance is important to states' behavior in the world, the answer, “it depends on the sample, or on

the statistical technique being used,” is obviously unsatisfactory.

Looking forward, at least two additional areas of inquiry deserve attention. First, the bulk of the political science research has

focused on compliance with formal international agreements (for exceptions, see Abbott and Snidal 2000; Byers 2000). Less

formal institutions such as customary international law have long been of interest to legal scholars (see Shelton 2000), but they

have received substantially less attention in the political science literature. How, if at all, do these institutions shape state

practice? What are the engines of compliance? Second, although NGOs have received some attention in the literature, our

theoretical and empirical understanding of how they affect compliance remains underdeveloped. These groups represent a

variety of interests and – as the 1999 “Battle of Seattle” demonstrated – certainly do not always promote international

cooperation. Which interests prevail and why? What are the implications for compliance? The answers to these and other

questions have important implications for the study of compliance and enforcement.
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American Society of International Law Electronic Resource Guide. At www.asil.org/erghome.cfm, accessed Dec. 15, 2008.

Provides links to a variety of online resources covering important aspects of international law.

Cingranelli-Richards Human Rights Dataset. At www.humanrightsdata.org, accessed Dec. 15, 2008. Provides country-year data

on a range of human rights practices for approximately 195 countries from 1981 to 2007.

Correlates of War Project. At www.correlatesofwar.org, accessed Dec. 15, 2008. Provides data on a variety of outcomes. With
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with weblinks to text, membership, performance information, secretariat, and summary data for over 900 multilateral, 1500
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United Nations Treaty Collection. At untreaty.un.org, accessed Dec. 15, 2008. (Near) comprehensive database of international

agreements and related information.

University of Minnesota Human Rights Library. At www1.umn.edu/humanrts/index.html, accessed Dec. 15, 2008. Houses more

than 85,000 human rights documents, including several hundred human rights agreements and other related instruments.

von Stein, J. Database of UN Human Rights Agreements. At http://isr.umich.edu/humanrights, accessed Dec. 15, 2008. Provides

country-year data on creation, ratification, and entry into force for all UN human rights agreements from 1945 to 2006. Also
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World Trade Organization. At www.wto.org/english/tratop_e/dispu_e/find_dispu_cases_e.htm, accessed Dec. 15, 2008.

Searchable database for all WTO disputes. Search can be restricted by year, subject, and/or country.
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